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Davis-Bacon Act

– Requires payment of the wages and benefits
prevailing in the locality for contracts for
construction of public buildings or works of
the US in excess of $2,000

– Usually includes fringe benefits administered
through Taft-Hartley trusts for work
performed for covered employers in the
vicinity

– Many DOE sites have project labor
agreements or site stabilization agreements
that are written to cover all work that is
construction covered by the Davis-Bacon Act



The DOL applies five criteria to determine whether to
treat a lease as a contract for  DBA :

1. The Length of the Lease.  

2. The Extent of Government Involvement in
the Construction Project. 

3. The Extent to Which the Construction Will
Be Used for Private Rather Than Public
Purposes. 

4. The Extent to Which the Costs of
Construction Will Be Paid for by the
Lease Payments.   

5. Whether the Contract Was Written as a
Lease Solely to Evade the Requirements
of the Davis-Bacon Act.  



T h e  S ix  (v e r y  s im i la r )  C r i t e r ia  U s e d  to  D e t e r m in e
W h e t h e r  a  L e a s e  S h o u ld  B e  S c o re d  a s  C a p it a l o r
O p e r a t in g  L e a s e :

1 . O w n e rs h ip  o f  t h e  a s s e t  ( t h e  g o v e r n m e n t
m u s t  n o t  b e  u s in g  th e  le a s e  to  a c q u ire
o w n e r s h ip  o f  a  c a p it a l a s s e t ) .

2 . T h e  le a s e  p r ic e  (n o  b a r g a in - p r ic e
p u r c h a s e  o p t i o n ) .

3 . T h e  le a s e  m u s t  n o t  e x c e e d  7 5 %  o f  th e
e s t im a te d  e c o n o m ic  l if e  o f  th e  a s s e t .

4 . T h e  p r e s e n t  v a lu e  o f  th e  m i n i m u m  le a s e
p a y m e n ts  o v e r  th e  li f e  o f  t h e  le a s e  m u s t
n o t  e x c e e d  9 0 %  o f  fa ir  m a r k e t  v a lu e .

5 . T h e  a s s e t  m u s t  b e  a  g e n e ra l  p u r p o s e
a s s e t  ra t h e r  th a n  b e in g  fo r  th e  s p e c ia l
p u r p o s e  o f  th e  g o v e r n m e n t ,  a n d  th e
le a s e d  p r o p e r t y  m u s t  n o t  b e  b u i l t  t o
u n iq u e  G o v e r n m e n t  s p e c i f ic a t io n s .

6 . T h e r e  m u s t  b e  a  p r iv a te  s e c t o r  m a r k e t  fo r
th e  a s s e t .



T h e  F ir s t  O R N L  A l t e r n a t iv e  F in a n c in g
T ra n s a c t i o n :

1 . T h e  L e n g t h  o f  th e  L e a s e .   

– D O E  c o u ld  u n i la te r a l ly ,  a t  i ts
s o le  d is c r e t io n ,  a n d  fo r  a n y
re a s o n  w h a ts o e v e r ,
te r m in a t e  i ts  u s e  o f  th e
fa c i l i t ie s  t o  b e  c o n s t r u c t e d
w it h o u t  a n y  l ia b i l i t y ,  u p o n
o n e  y e a r ’s  n o t ic e .   



2 . T h e  E x t e n t  o f  G o v e r n m e n t  In v o lv e m e n t  in
t h e  C o n s t r u c t i o n  P r o je c t .   

a . D O E  d id  n o t  in i t i a t e  t h e  p r o j e c t  a n d
w a s  n o t  in v o lv e d  in  a n y  a s p e c t  o f  t h e
c o n s t r u c t io n .   

b . T h e  f a c i l i t i e s  a t  i s s u e  w e r e  b u i l t  a n d
o w n e d  b y  t h e  d e v e lo p e r  o n  la n d  D O E
n o  lo n g e r  o w n e d .   

c . N o  D O E  m o n e y  w a s  u s e d  t o  p a y  f o r
t h e  c o n s t r u c t io n  o r  p r e l im in a r y
p r o j e c t  d e v e lo p m e n t  m a t t e r s .   

d . T h e  d e s ig n  o f  t h e  p r o j e c t  w a s  n o t
s u b j e c t  t o  a n y  s p e c i f ic a t io n s  o r
r e q u i r e m e n t s  f r o m  D O E .

e . D O E  d id  n o t  h a v e  t h e  le g a l m e a n s  t o
c o n t r o l o r  m a n a g e  t h is  c o n s t r u c t io n ,
a n d  D O E  d id  n o t  in s p e c t  t h e  p r o g r e s s
o f  t h e  w o r k .   

f . O S H A  ( a  p a r t  o f  t h e  D e p a r t m e n t  o f
L a b o r )  h a d  d e t e r m in e d  t h a t  D O E  d id
n o t  h a v e  t h e  c a p a c i t y  t o  c o n t r o l t h is
p r o j e c t  a n d  t h a t  s a f e t y  a n d  h e a l t h
is s u e s  w e r e  t o  b e  m o n i t o r e d  b y  t h e
T e n n .  S t a t e  O S H A  o f f ic e .  



3. T he Extent to Which the Construction Will
Be Used for Private Rather T han Public
Purposes.  

a. Neither DOE nor its contractor are
obligated to use or pay for the space
after one year’s notice of intent to
terminate use of the space.  

b. T he space w as designed to be
appropriate for general, commercial
use, and the quitclaim deed expressly
contemplates such non-DOE use. 



4. The Extent to Which the Costs of
Construction Will Be Paid for by the
Lease Payments.    

a. DOE has no obligation to use, or pay
for the use of, the property after one
year’s notice of intent to terminate
use of the facilities. 

b.  There is no guarantee that DOE’s
use of the property will result in
repayment of the costs of
construction. 



5. Whether the Contract Was Written as a
Lease Solely to Evade the Requirements
of the Davis-Bacon Act.  

a. There was no evidence of DOE intent
to evade the DBA.


